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resource protection and restoration actions as specified herein, and reimburse the
Trustees for costs Incurred and to be Incurred, all as provided in this Consent Decree.

7. Commitments by EPA. EPA intends to implement a Removal Action in

the 1 % Mile Reach. Performance of such Removal Action shéll be in accordance with
the 1 % Mile Reach Removal Action Memorandum. Funding of such Removal Action
shall be in accordance with Paragraphs 103-111 of this Consent Decree.

8. Compliance With Applicable Law And Protectiveness

a. Al activities undertaken by Settling Defendant pursuant to this
Consent Decree shall be performed in accordance with the requiréments of all
applicabie federa! and state taws and regulations. Except for the Rest of the River
Remedial Action, for all activities undertaken pursuant to CERCLA in this Consent
Decree, Settling Defendant must also comply with any ARARSs of all federal and state
environmental laws, as described in Attachment B to the SOW and in ARARs tables in
the Removal Action Work Plan for the Upper % Miie Reach (Appendi# F hereto),.EPA’s
Action Memorandum for the Allendate Schoo! Removal Action (Appendix C hereto), and
a Supplemental Addendum to the Work Plan for On-Plant Consolidation Areas
(included in Annex 1 to the SOW), unless otherwise determined by EPA pursuant to
CERCLA and the NCP. For the Rest of the River Remedial Action, for all activities
undertaken pursuant to CERCLA in this Consent Decree, Settiing Defendant must alsc-a_r

comply with any ARARs of federal and state environmental taws set forth in the

documents selecting the Rest of the River Remedial Action and/or in the Rest of the

River SOW, unless waived by EPA pursuant to CERCLA and the NCP. For purposes
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of this Consent Decree, ARARs shall not be _considered Perf;:eranCE Sta_ﬁdards'unless,
fc;-thq Rest of the Ri;rer, EPA_s_pecfficaliy identifies an ARAR as a PedﬁnnanCe
- Standard. The activiﬁes conducted pgrmnt to this Con.sent Decree, if approved by
EPA, shall be deemed to be consistent with .the NCP.
b EPA MADEP end CTDEP have dé:érrﬁiried that
. (i) The Removai Actions, when mplemented and completed in
accordance with this Consent Decree, the SOW and the Work Plan for the Upper Ve
Mile Reach- Remqval Act:pn (mcludmg achievmg_ and maintaining Performance -
Standard_s), are protecﬁve of human health and the énviro_nment with reépect to the
areas addressed by those Removal Actiﬁns; and | |
(i) Except as gxprgssly_prpyid_e_d iq this Consent Dec;'ee, no
_further response éctions for the areas addressea by such Removal Actions are
necessary to protect human health and the environme_nt.
| c.  The Consent Decree establishes a process iritende_d to ensure.that
the Rerﬁedial Action to be selected for the Rest of. ihe River Will be protectivé ofi human
he_allh_ énd the environment. |
| d. Inthe eventthat EPA, or MAD_EF’ or CTDEP (as_abplicabie)t
determineé that a Removal Action or Remédial Action is no longer protective of human
heélth_ or the environment_, the Consent Decree_brovides' a procedure by whit:h E.PA or

MADEP or CTDEP (as applicable) can seek additio'n,al reliéf,
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9. Permits

a’  As provided in Section 121(e) of CERCLA and Section 300.400(e) of

[

tEe NCP, no permit shall be required for ahy portion of the Work conducted entirely on-
site (ie., within the areal ‘exté.nt of contamination or in Lew close proximity to the
,contamina'tibn and necessary for impiementatioh of the Work). Any measufes.
performed pursuant to Paragraphs 118 a'nd 123 (Restoration Work and Other _Natural
“Resource Protection and Restoration Actions) shall be considered on-site for purposes
of this provisioﬁ. Where any ﬁortion of the Work that is not on-site requires a federa! :
state or Iocal govemmental perrmt or approval Settlzng Defendant shall submst tlmeiy ) _ :
and compieie apphcatnons and tak.e all other actions necessary {o obtam all such |
 permits or approva!s. -
b. Settling ljefend'ant may seek relief under the provisions of Section
XXl (Force Majeure) of this Cohsent Déc'ree for an} delay in the perfoﬂnancé of the
_Work resulting from a failure to obtain, or a delay in obt_ainirig, any permit .requ'ired for
. the Wﬁrk. _ |
| c This Conseht'Dec-re.e is not..and shall not be construed to be,‘a |
permit issued:‘g‘:ursuar'jt to any federal or state statute or regulation-, of local ‘I'aw.

10.  Reissuance of RCRA Permit

a. - Settling Defendant and the United States agree that, in connection
with the settiement embodied in this Consent Decree, GE's RCRA Permit will be
rev’oke_d and reissued pursuant to.40 C.F.R.§§ 124.5 and 270.41, upon the effective

 date of this Consent Decree. Settling Defendant and EPA have jointly proposed for
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public comment, pursuant to 40 C.F.R.'§ 124,10, é draft Reissued RCRA Pé'rmit in the
form attached hereto as Appendlx G. Following the close of the publtc~c:";m_ment period
" on the draft Reassued RCRA Penmt and prior to any Untted States motion for entry of
this Consent Decree EPA shall issue a fznal permit decision on the Relssued RCRA
Permﬂm accordance with 40 C.F.R. § 124.15, to be effec_tlve in accordance with
Paragraph 10.d. |
| 'b.. Inthe event that EPA_'s final;per_rhitﬁec_ision.on 'the‘.Reissued
RCﬁA Permit doeé not materially modify the draft Reissued RCRA Permit atta;:hed as  _
Appendix G, Settling Defendant shall not seek review of, or otherwise contest, lh.a_t final
permit decision, and shall comply with re_qui_r__'ements of the Reissued RCRA Perﬁwit and
this Consent Decree. .- N SR - ] L
| -t Tothe extent that Settling Défen_dént believes the final Re.issued
RCRA Permit to be a material modification of thé draft Reissued RCRA Permit attached
as Appendix G, Séttl_ing Defendant, may, within 15-days of its receipt of the final | T
Reissuéd RCRA Permit, file a motion with the Court for dispﬁte resolution pursuan.t to
Apar;:-_lgilr_éph 136.c and d (record reyiew) éf this anséntaé.cree: Vrérgré;'ding-tl?;é fiﬁal
'Reissued RCRA Permii. Settling De_fen,dant's' dispute shall be limited to whether the
final Retssued RCR.A‘Permit materially m_odifies Appendix G. The United States, the
| State and Connecticut may file an oppo_siiion to Settliﬁg Defendant's motion w.ithin {hirty .
- d._ays after re;beipt of such fnc_otion. The Pértiés hereby _stipulat'e‘that after Iédgi‘ng and .
prior to entry of th_i#- Consent Decr-ee, s_uch_dispute shall pr_oceed under this Paragraph '

as a contractual matter. If, at the conciusion of dispute res_o'lution, the final Reissued
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j.  Foliowing EPA's approval of IMPGs, EPA's determination of the
_c_ompietion of the peer review proée_sses on valid_ation of EPA's mddel, and r.ec:eipl' by
Settling Defendant of EPA's model (including its equations and results) from EPA,

* Settling Defendant shall develop and submit to EPA a Cotrective Measures Study

. {("CMS") Proposal in accordénce-with, and on the schedule proiride_d in, the Reissued

' RCRA Permit. Settling Defendant shall submit copies of thét CMSVPro_p'osaI to the

: Trustlees, the State and Connecticut.

k. Following EPA’s approval of the CMS Proposal, Settling Defendant
shali carry out the CMS and shall develop and .submit to EPAa CMS Report in -

- accordance with, and on the sc_hedule pro_vided in, the Reissued RCRA Permit, or on an
a]ternati\ie schedule provided. in the approved, conditionally approved or modified CM$S
Prdposal. Settling Defendant shall submit a copy of that CMS 'Reporf to the State, the
Trustees and Connecticut.

l. EPA expressly reserves the right to undertake _ahy studies it deems

ne_cess__ary for the Rest of the River to shadow or supplement studies undertaken bf
S.éttling Defendaﬁt ‘ - | |
- m. | The RFI Report, IMPG Proposal, CMS Report, EPA's repor‘i(s)
rcbhtaining .ihe hUmanlhealth and ecological risk assessments and EPA‘s modeling
activities, the reports of the peer review paneis on the hurhan heaith and ecological risk
assessnﬂents and on modeling, ali comments submitted to E_PA and those panels, and
other documents considéred or relied oh by EPA will become part of the adlﬁinistrative
rebord for the Rest of the River Remedial Actioh. | |
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‘N Upon satisfactory completion of the CMS Report in accordance with

| th'e' Re’iséued RCRA Per‘mit EPA will issUe a S{atemeht of Basis and a draﬂ'deificaticin |

to the Relssued RCRA Permit, which will set forth the’ pmposed Remedlal Actlon for the
Rest of the River and O&M to be’ lmplemented by Settlmg Defendant pursuanLto

.I CERC_LA and thlS Consent Decree. EPA will propose this draft permit modification
" pu’r'sﬁlant to the ééis’éued’RCRA Permit and EPA’s reg.ulat'i_cans'.on RCRA perrﬁit

. modificatidna (4b\C.F R §27D.41 and Part 124), .including_' {he'p;a;/iaions requiring
.p.ublic ao_tice and an apportunity for p't._iblic' cb’mmen‘t on the draﬂ permit modification.
0. | Following the close of the public comm'enf pariod EPA will notify

Setthng Defendant of its intended final decnsmn on the modification of the Retssued
"RCRA Permz! Settling Defendant shall have the right, withirt 30 days of such
' notlf:catlpn,_ to invoke administrative dispute resolution pursuant tc_: Paragraph 135 of
Section XXIVV (Dispute Resolution) of this Consent Decree with respect to such
noiifita{ian. |

p. Upon co'mp!eti'oh of such disputé"r'éaolu'tioh ﬁraaééé (if invoked) or

after the 30 day penod from EPA's notification referred to in Paragraph 22. 0 (if Setihng
Defandant _'do_e_s not invoke d:spute resolution), EPA will issue a modmcatlon.of the

Reissued RCRA Permit, obligating Settling Defendant to pérfOnn the selected Rest of

the River Remedial Action and O&M, which performance shall be pursuant to CERCLA

a_n‘d this Consent Decree.
Q. Settling Defendant shalt perform the selected Rest of the. Ruver
Remedlal Action and O&M set forth in EPA’s permit modification decision referred to in

94



Submissions) and Michael Maniogon, Financial Managemeﬁt Offiéer, EPA Region |, One .
Congress Street, Suite 1.100, Boston, MA 021 14-2023. | | |
111. To the éxtent that funds, including interest, remain in the 1 % Mile Special

- Account following EPA's closeout of the interagency agreement with the ACOE for the 1
Y2 Milé Reach Removal Action, such funds éhall be used and applied as a credit against
Settling Def'endant'sr obligations under Paragraphé 95.a, 98.a or QBb of this Consent
Decree for US Future Response Costs, u.s. Oversi'ght Costs or U.S. Rest of River
Oversight Costs until the monies in the 1 % Mile Spe.cia! Account have beén fully
depleted. - - | |

- XXI. NATURAL RESOURCE DAMAGES

© 77112, Satisfaction of the Plaintiffs' claims for Natural Resource Damages shall
consist of:

. a. .Perfor_mahce of the resbonse actions required under this Consent

Decree. 7

b. The payment of cash to the Trustees by Settling Defendant for Naturél
Resource Damages as.sét forth in Paragraph 114 of this Sectipn; | '; - | | |
¢. The performance of Restoration_WOm as set fdﬂﬁ in Paragraph 118 Of
~ this Sectian; | |

d. Othgr natural resource protection and restoration adtions to be
undertaken' by Settling Defendant as set forth in Paragraph 123 of this Sec&ion;

‘e.. Performance by PEDA of the obligations set forth in Paragraph 124 of

this Section (for which Settling Defendant shall not be liable); and

257



Fl

- f The payment of Ddl Past Assessment Costs, DO Future Costs, DO!

Oversight Costs, NOAA Past Assessment Costs, NOAA Future Coets, NOAA Oversight
Costs, Massachusetts Trustee Future Response Costs, Massachuselts Trustee |
Oversught Costs, and to the extent they include costs Incurred orto be |ncurred by the
. Trustees, Massachusetts Past Response Costs, Connectncut Past Response Costs, and
Connecticut Future Costs, att in accordance with Section XX of this Consent Decree.

113 Nofification of Lead Administrative Trus‘tee :(“LAT”). ' anh 30 days ef the
effective date of this Consent Deeree,_tne Trustees will notify Settl‘ing Defendant, EPA,
MADEP and CTDEF> of tne designation of a Lead Administrative Trustee ("LAT"). The
LAT will serve as the contact representative for the Trustees for all meetings and other
. mteracttons wuth Settltng Defendant, EPA, MADEP and CTDEP on all Trustee- related
matters under this Consent Decree, unless othervwse specaf:ed in this Consent Decree
The LAT will: onty serve as the contact representatwe of the Trustees and will not

exercise trust_eeshtp_ authority on behalf of the Trustees.

114, Payment of Natugl Resource Damages by Settling Defendant. Within 30

days of the effective date of this Consent Decree, Settling Defendant shall make the
- following payments: | |
a. $15.:000,000 for Natural Resource Dantages. plus Interest from the
| date.ot lodging ot this Co.ns_ent Decree; | .
b. - SSO0,000 as mitigation for wetlands impacts assolciated with PCB
_ cOnteminatien_and with responﬁe actions at the Site, ptus interest from the date of |

lodging of this Consent Decree;
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c. $60,000 as mitigation for additional habitat impacts associated with
PCB contamlnataon and Removal Act:ons at the Slte and. ' o ' -
‘d. $75,000 for Restoratlon Work to be Performed by the Trustees in
Silver Lake.
115. Settiing Defendant shall pay to the Trustees the amounts set forth in

Par_agraphs 114.a, b, c and d of this Cons'ent Decree using the U.S. Treasury's
" Remittance Express program, o, inthe évent said prograrh is not available to Settlling
Defendant, then via Federal Wire Transfer. Payment shall be made in éccordance with
instructions prbvided by the Department of the interior, Any payments received after 4:00
~ p.m. Eastern Time shall be credited on the next business day. Settling Defendant’s
notice that such payment has been made shall be sent to:

Bruce Nesslage

- DOl Restoration Fund

‘Mail Stop 4449

1849 C St. NW _

Washington. D.C. 20240

| Executive Office of Env:ronmental Aﬁalrs

Attn. Thomas LaRosa

100 Cambridge Street, Room' 2000 :

Boston Massachusetts 02202 -

Edward Parker

Bureau Chief, Bureau of Natural Resources
Department of Envnronmental Protection

79 Eim Street ' ‘
Hartford Connechcut 06103

Mark Barash _ '

- Office of the Regional Solicitor
U.S. Department of the Interior
One Gateway Center, Suite 612
Newton Corner, MA 02158-2868
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'Infoi'mation Request and MADEP's September 8, 1997 information requeet.' As of
eighteen months following entry of the Ceneent Decree, for purposes of Paragraphs 162
and 164.b, the information and the c_onditioes known to EPA shall include all other |
documents submitted by Settling Defendant in response to EF‘_A's Information Request
and M'ADEF_"S 1996 and i’997 inferrrﬁatio'n requests. . |
- b.  For purposes of Paragraphs 163 and 164. c, the mformanon and the

" conditions known to EPA shall include omy the lnformatlon and condmons identified in the
. subparagraph mmedlateiy above, and that information and those condlthn_s known to

JEPA as of the'-ﬁate of Ce'rtificatioh ef Completion of each individuaI'RemovaI or Remedial
- Action and set forth in the applicable Action Memorandum or final mddif_ication_ of the
-Reissued RCRA Ffér_mit, tﬁe administreti\_fe recofd supporting the particule'r Removal or
Remedial Action, the administrative recbrd'developed iﬁ design or‘ implementation of the
particular Rer;roval or Remedial Action, or in‘any' in{or;nation receivet:i by EPA pursuant |
.to the reduirements_ of this'.Cbnsen't Decree or the Reissued RCRA Pemit prior to
Certiﬁéatibn of Completion of the particular Removal of Remedia! A‘ction. '

166 | Massa _‘chusgltts Covenants o

& (i) In consideration of the actlons that will be performed and the

- payments that will be made by Settling Defendant under the terms of this Consent

De_cree, and except as provided in Paragraphs 166.k, 167, 168, 175, and 176, the State
cowenahts not to suie or to take administrative eciioh against Settling Defendant, pu.rsuant
to the statutes and common law theorles !nsted m Paragraph 166. e(u) whether on its own

behalf or as parens patnae for releases or threatened releases of Waste Matenal at the



Site (where such Waste Material originated at the GE Plant Area) or for performance of
the Work; provided, hbwever, that such covenant is limited to claims or actioné: (A) .tb

| compel Settling Deféndant td impiement, comply with, or fund response éctions,
correcﬁQé actions or measﬁres. ror sirﬁilar judicial or administrative response-type
injunctive relief; (B) for recoyefy, reimbﬁrsem_ent, contribution, or .equitable share ‘of' .
response costs or Natural Resoqrce Damages; and (C) for reéovery. reimbursement, |

- contribution, c}r equit_able share of property damage. ' |

_ (ii)' The statutes and common law theories subject to the covenant

in Paragraph 166.a(i), and to the limitations set forth therein, are the foliowing: Sections

107, 113, 121(e)(2), 121(f), and 310 of CERCLA; Sections 1002, 1005, 1006, 1008, and

10089 of the O,ilPoIIutiori Act; Section _7002 of RCRA; ‘Section' 20 of TSCA,; Section 505.of -

the Clean Water Act; Sections 3A, 4, 4A, 5, 9, and 10 of M.G.L. c.2.1E and Se;tion 11of
MGL c21 E'-for violation or enforcement'of such .Sectipns 3A, 4, ;4A,-5, 8, and 10;
_Seétion 4 of M.G.L. c. 21H; Sedions 5,7, and 11b_ of M.G.L. c.12; Sections 42, 44, 46,
8nd 5301 MG.L c21; Sections 8 and 10 M.G.L. :21C; Sections 1424, 1428, 160,
1608, and 162 of M.G.L. c.1_11; Section 169 df M.G.L. c.111 for \}ioiation of Section_‘i.S?;
Sections 40, 40A, 42, and 80 of M.G.L. ¢.131; Section 7A of M.G.L. c.214; Section 39G
of M.G.L. ¢.40; Sections 59 and 59A of M.G.L. .81, Seétions 4,9, and 11 of M‘G.l._.
c.géA for violation of Section 2; and Seﬁ:tion 6 of M.G.L. c..-1 31A (including the

. irh'plemanling regulations of the statutes listed in this subparagraph é(ii)); -and‘nu'isance, ,

frespass, negligenca, strict liability, or restitution.
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(i) - While not agreeing that CERCLA does No! authorize
challenges to decisions by EPA to waive ARARs for removal actions, the State agrees B
- not to chalienge a detision by EPA to waive a standard or requlrement for the Removal
Actions Outsnde the Rwer the Upper ¥z Mile Reach Removal Action, or the 1% Mile
R'each Removai Action based on the status of such standard or reqmrement as an
ARAR. The State further agrees not to chalienge any fa:lure by EPA to enforce such a
standard or reqmrement based on the status of such a standard or requlrement asan
ARAR. '_l'he State reserves any other fights it may have with respect to enforcement or
waiver of such standard or requirément.
-(i_v), Nothing in this Paragraph 166 or Paragraph 2‘2 shall be.
interpreted asmodi‘fyin'g' or 'dtherwise aﬁecting any of the following:~ -~— e
| (A Seitling Defendant's obiigatidhs to comply with all
ARARs for the Rest of River Remediai_Acfion that have ndt been waived by EPA |
: pdrsuaht {o Sedtidn 121 of CERCi_.A and Special Condition I1.J. of the Reissued RCRA
Permit; |
; (B) . the State's rights pursuant to Section 121 of CERCLA
‘and to this COnseﬁt Decree to recaiﬁe notice of, and reasonable opportunity td'com'meni'
on, EPA‘s_rerne,dy selection plans and decision for the Rest of River,
(C) the Siate’s rights pursuant to Paragraph 22.bb of this "
Consent Decree td seek review of any detérmination by EPA, inits idiiial or & revised
decision to madify the Reissued RCRA Permit, to waive an .ARAR for the Rest of the

River Remadial Action or Q&M and



_ (D) any rights the State may have pursuant to Section 121
of CER_CLA-- to bring an action challenging EPA's déiérmination to waive an ARAR for the
Rest of the River Remédial Action or O&M during implementation of such Remedial
Action or O&M (other than bringing an actlon chalienglng EPA's selection of such
Remedial Action or O&M pursuant to Paragraph 22. bb) and/or to bring an action
cha!lenging EPA’s failure 1o enforce such an ARAR dunng 1mplem_entatfonof the Rest of
| . the River Remedial Action br O&M,; provided that, in eitherrc‘:asé.: |

| (1} thé State brings such_a‘ctio.n. ih this Court;

_ (2) the State brings such actiqn within two years of obtaining
actual knowledge of EPA’ 5 dé_tennination to waive such ARAR or its failure to enférce
. such ARAR; | |

('3)‘ Settling Defendant or the State mé_y request this Court to grant
a stay, pehdir;g_' the Court’s decision, of _trie work (or portion of the wo—rk] for which
fesolution of the—State's chalienge'is necessary to be decided prior té probeeding br
proceedlng further wnh such work (or pomon thereof) and |f Settling Defendanl orthe .'

| State does $0, there will be a rebuttable presumptaon in favor of grantnng such stay and
- the Court will consider all relev_an_t equntable factors in.deciding wh_ethgr to grant such . -
stay; | | | |

._ (4) inthe event that the Court holds that EPA has improperly
waived such ARAR or has_ imbr_ope;r!y fail_ed to ehforce such ARAR, héither Seuli_ng
Defendant nor EPA shall be ?equire;d to und'o_ or ré_-do any impleménﬁatibn wofk that has |

- previously been completed by Settling Defendant or EPA, so as to comply with such
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ARAR. However, Setiling Defendant shall be required to comply with such ARAR. in
accordance with the Court's decisio‘n, in implementing all future work;

(5)- Settlinp Defendant_shall not be deemed to be in
noncomptrance with this Consent Decree for tailure to comply with such ARAR unless —
and until the Court determines that EPA |rnproperty waived or decltned to enforce such
ARAR and Settl:ng Defendant fails to comply with such ARAR in accordance with the
apphcab!e schedule as-determined by the Court or as approved by EPA (after reasonable

- opportunity for review and comment by the State) following the Court's decision, and

(6) the Un_lted States reserves its rights to respond to any such
State challenge, including the United States' right to argue that Section 121 of CERCLA
does not provide for such a challenge, and S_ettling Defendant reserves any rights it may
have to respond to an'yl such St-ate challenge.

b @) In con'sideration of the actions that will be pertonned and the
payments that will be made by Settling Detendant onder the terms of this Consent
- Decree, and except as provided in Paragraphs 166.c and 175, the State covenants not to
sue or o take admmtstratwe actton against Settl:ng Defendant for civil or admmrstratsve |
penatties of civil finas with respect to the release or threatened release of Waste
Materials at the Site (regardiess of the rnanner in which such Waste Matertets may be
listed, _'detined,' or characterized under the s_tatutes and fegulattons listed in suoperagraph
166-b(i)(D) and regardiess of whether such release or threatensd release is
characterized as storage, release, threatened release, presence, drsposat discharge,

handllng or otherwise pursuant to the statutes and regulatrons listed in subparagraph
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166.b(i}(D)) for alleged viotations of or nonconipliance with the following requsremehts
that occurred prior to the lodging of this Consent Decree and that are based on “known_
conditions and information” (as set forth in Pa-ragra'ph 166.b(iv)): |

(A) the Consent Order is_,sued by EPA on June 30, 1981, pursuant -
' to Sections 3007, 3013, and 7003 of RCRA; |

- (BY - the RCRA Pemit;

(C) the Admlmstratlve Consent Orders executed in 1981 and 1990
by MADEF" and Settling Defendant, to the-ext_ent such Qrders applied to any propemes -
within the Site; énd o |

(D) M.G.L. ¢.21E: the Massachusetts Contingency Plan; M.G.L.

{

- ¢.21H; Sections 26-53 of M.G.L.-c.21, M.G.L. €.21C; Sections 150A and 1508 of M.G.L.
¢.111; Sections 40, 40A, 42, and 80 of M.G.L. c.131; M.G.L. ¢. 91; M.G.L. c.93A; and
MGL.c 131;\ (including the implementiﬁg regulatior;s of tﬁé statuteé listed above and

including, but not limited to, alleged Qiolations or nbncofnpliance with.respect to any

~ repon, response or submlssnon by Settllng Defendant or fallur:edtr_.g‘make a report
response, or submessuon).--

{i} The State and Settling Defendant coﬁcur that the remed:atlon

- of the existing Waste Material centammatton at the Srte is ia be govamed by this Consent —
Decree, subject to the terms and conditions set forth hersin. Accordingly, in |

- consideration of the actions that will be performad and the bayménté that will be made by "-

Settling ef_endanl'under. the terms of this Consent Decree, except as provided in

* Paragraphs 166.c and 175, the State covenanis not to sus or {o take administrative |
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action against Settling Defendant for civil or agministrative pen'élties or civil ﬂhgé with
respect to the perforrnance of the Work or with respect to the release or threatened
release of Waste Materials at the Site (regardiess of the manner in which such Waste
Materials may be listed, defined, or chéraderiied under the statutes and regulations

listed in subparagraph 166.b{iii) and regardless of whether such release or threatened

release is characterized as storage, release, threatened release, presence, disposal,

discharge, handling or otherwise pursuant to the statutes and regulations listed in

subparagraph 166.‘b(iii)) for allegec_i violations of or noncompliance with the foliowing
requirements occurring after the lodging of this Consent Decree:

(A) those duties otherwise tmpased by state law that have been
preempted by operatsen of CERCLA;.

(B) any obhgahons under state law where the conduct-or inaction
that underlies such violation or noncomphance also constitutes a vnolatlon of Settiing

Defend_ant's obligations under this C_ons_ent Decree (other than conduct or inaction that

~ constitutes a violation solely of the first sentence of Paragraph 8 of this Consent Decree

" and not of any other provision of this Consent Decree), or

(C) any obligations tha,t;Setiling Defendant otherwise may have
independent of this Consent Decree, pursuant to the statutes and regulations listed in

Paragraph 1686.b(ii), wﬂh respect to the contmued presence or passwe release of Waste

_ Matenals at the Site ihat thls Consent Decree is designed to address (regardiess of the

manner in which such Waste Materials may be listed, defined, or characterized under

such statutes and re‘gu[atidns and regardiess of whether such continued presence or



pass_ive'reiease is characterized as stafage, reiease. threatened releasa, disposal. —
_ disc.ha_rgé, handiing, or otherwisa pursuant_-to such statutesj, regard_ing the fo}lowing'.
(1) | a duty to rﬁaintain reaords regarding,‘ to abate, orto respond to
~ such continued presence or passiva release; : ' ‘ -
(2) . a duty to secure a permit or other approval for such _cantia.ued
presence or passive release; or . | |
L (3) damage or m;ury caused by such continued presence of
. passive release. |
| (m) The statuies and regulations referred to in Paragraph 166.b(ii) are:
M.G.L. c.21E; the Massachusetts Contmgency Plan M. G. L c.21H; Sections 26-53 of
M.G.L. c.21; M.G.L. ¢.21C; Section 39G of M.G.L. c.40 and Sections 160, 162, and 170 —
of M.G.L. c.111, Sections"ISOA and 1508 of M.G. L. c. 111; Sections 40, 40A, -42.. and S0
ofM GlL.c 131 MGL c. 91, MG.L. c93A and M.G.L. c131A(|nclud|ngthe
' mptementmg re'ulatluns of the statutes listed above). - _ =
(w) . For purposes of Paragraph 166.b(i), "known conditiohs or
.informaiion" shall méan: | | | B
. (A). Informatioa and. cpn_ditiohs described in the following, to the
- gxtent received by the State 30 or more days prior to Iodging of this Consent Decree:
| (1) The raports submitted to MADEP in accordance with, and the
documents issued by MADEP pursuarj_t ta, the 1981 Administrative COnsent Order

axecuied by-MADEP and Settling Defendant; S _ ' -
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(2)  The reports submitted to MADEP in acbordance w'.m’ aﬁd the |
documernits issued by MADEP purSuant_to, the 1990 Administrative Cénsen!
Crders {dated May 22 and July 2 1990) executed by MADEP and Settling
Defendant; | _ |

(3) The reports submitted to MADEP pursuént to the RCRA
Pemit, . | | | |

(4) The reports and other documents submltted by Setthng

. Defendant to MADEP pursuant to the Umiateral Admuncstratwe Order (lssued by .

- EPAtO Settling Defendant on December 18, 1986) for the Building 68 Removal |

Action,

| (5) Reports and othér documents submitted to MADEP by
Settling Defendant which were also submit_ted to EPA pursuant to the EPA Action
Memor;mdum for the Upper Reach; | | '

| (6)_ - The reports listed in Appendix V (which consist of other
reports submitted to MADEP in 1998 and 1999 reiatlng to mvestlgatlons and other
response actiqns conducted by Settl:ng Defendant at the Site in those years);.

© (7)  The results of any samphng or other mvestngat:ons conducied |

by MADEP aior regardmg the Slte

(8) Copaes of reports subm:tted by EPA to MADEP of samphng or

other investigations conducted by EPA at the Site; and
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- (9) Settling Defendam's respohses (including Bates numbered -
“and other documents submitted in such responses) to MADEP s 1996 and 1997
| Requests for Informatlon and |
(B)' lnfonnetion made known to MADEP-concerning the Site, after
“entry of the Consent Deeree, relating to the presence, conceritretibns and quantities of
Waste Materials or praclices and policies fdr the tréetment or disposal of Waste Materials
- (regardless of thie manner in which such Waste Matenals may be listed, defined, or |
: charactenzed under the statutes and reguiatlons listed in subparagraph 166. b(l)(D) that is q
: genera!ly consistent with stich mfermat:on atready known to MADEP at least 30 days
prior to lodging of this Consent Decree, as provided in subpar_agraphs |v(A)(1 }-(9) above.
o c.‘ The covenant in Paragraph 166.b shall _net applf to, and the State. . —
- specifically reserves, any judicial or administrative claim 'seekihg civil or edminislrative
penalties for t;}e following: (i) failure to no—tfr_fy MAD'EP of releases or tr-\reats of releases of
oil or h’azerdous material; (i) failure to timely, edequately, and completely respond to, or
coniply with, teduefsts for in_forrnation"iss;ued by MADEP, including, but-not limited to
failure id_ prdduce cdmplete and timely infonnation and'.records to MADEP with regard to
he'transponatioh transfer, br‘dispb’sal of fill, debris, or other material frorﬁ the GE Plant
E Area and making, or causrng any person to make, false, maccuraie mcomplete or
' mlsleadlng statements with regard to the tranSportatnon transfer, or disposal of fill, debns
or other material from the GE Plant Area; (iii) to t_he_ extent n_ot coy_ered by clauses (i) and
(_i,i), failure, prior to the lodging of ihlis Consent Decree, to produce completel and timely" -

_ information and records to MADEP with regard to the tranSponaﬁon, transfer, or disposal
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of fitl,. debris. or other material from the GE Plant Area to or at Newell Street Areator |l
as. defined in tlhe SOW: and (iv) to the extent not covered by ctauses (iy and (ii). making.
or causing any person to make false, inaccurate, incomptete. or misleading statements,
| prior to the lodgmg of this Consent Decree, with regard to the transportatron transfer, or |
dtsposal of fill, debris, or other material from the GE Plant Area to or at Newetl Street |
Area | or I as defrned in the SOW and (v) the matters reserved in Paragraph 175
(Ge_neral Resewations),' including all ctairns. Iiabltity, and actions ex_prassty re_ferenced
 therein.
d. Except as otherwise expressly provided by the terms of 'Paragraph -
| 166 b, the covenant set forth in Paragraph 166.b does not apply to any judicial or
E admrmstratwe action through which the State is seekrng a civil penalty for. violations of .
those statutes set forth in Paragraph 166. b; provrded however that nothrng in this
subparagraph shall be mterpreted as quahfyrng the terms of Paragraph 166.c.
e. The State s covenants at Paragraphs 166.b and 166.j shall be effective
upon entry of thts Consent Decree Except with reSpect to the covenants for future -
-~ Irabrlrty at Paragraphs 166.a and 166.¢, the covenants not to sue at Paragraphs 185 a
. and 166 9 shall take gffect upon the receipt by the State of the payment requrred by
Paragraph 04, (i) of Ssctron XX (Retmbursement of Costs) With respect to future
N Ilabrlrty, the covanants not to sue at Paragraphs 166.a and 166.g shall be effectwe for
| each Removal or Remed_ial Action to be performed by Setthng-Defendant pursuant to this
Consent Decree, and' for the area and media addressed by' such Removal or Remediat

-Action, upon EPA's Certification of Completion for that individual Removal or Remedial
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- Action except for the 1 % Miie Reach, for which the covenant not to. sue for future Irabi.lity-.-.
shall be effective upon EPA’s compietlon of the 1 ‘A Mrie Reach Removal Action’ referred
toin Paragraph 21 of this Consent Decree The covenant not o sue for future lrabrluty for _
the Site under Paragraphs 166.a and 166.g shall be effective upon EPA's issuance of the—
final Certification of Completion of Work for the Site is_s_u'e_d pursuant to Paragraph 89 of
this éonsent Decree. EPA's Certification of Completion of Work for the Site shall state
trrat it is the finaI-Cergifi.ca_tion for porposee of this 'Paragreph 161 €. o |

f.. These cover;a_nts _not to sue are oonditiooed upon the setisfactory
 performance by Settling Defendan_t of its ob_ligatione_ under this Consent Decree;
pro\)ided, _however, that a failure by_. Settiing [Jefendant to satisfactorily oerform its
‘___ob!i'gations with- respect to a Rernovai or Remedia! Action shatl not aﬁect the State's

covenant not to sue with respect to any other Removal or Remedial Actron uniess such

farlure to satrsfactorlly perform its obhgataons with respeot to one Removal or Remedial

i

Action results in a_Work Takeover pursuant to Paragraph 178 of this Consent Decree, in
which oase the oo'v_e'ne'r_\t_s not: to 'eue oo not appl_y'to any Removai or Remedial Action
sub;eot to the Work Takeover | | | |
- Wlthout addressrng whether the Unrted States could lawfully do so, the ~
Parﬁes acknowle_dge'that the United States hes_ nbt to_ date delegated to the State the
' eﬁihor.i_ty_ to take administrative or judicial action pursuant to Section 106 of CERCLA.
The Part_ies further acknowledge thet they inte_ﬂo“t_hat. in the event tl’_ie United States

ware to delegate such authority to the State, the State shalt not exercise such authority to

338



the exteh_t that the. United States has coveﬁantéd not to exercise such authority in
Paragraph 161 of this C!.an.sent'Decree.' . | |

h.  Nothing in this Cc‘i.ns_ent Décree' affecﬁté Settling Defendant’s obligations
pursuant to M.G_.-l_. c..2‘-53. §§ 44-50A, and to the fegulations promutgated thereunder, and
the State reserves the right io take any a-dm'inis'traltive or judicial actio_n to enforce any
.Such obligatipns. including, but nﬁf ﬁmited to, issuing admin'i_strat'ive orders Of pursuing
judicial enforcéfne_ht or cost récovery; provided, however, that the P.artie:s acknowledge
_iha_t such authority shaﬂ.-be‘ used exciusively with regard to the dam safety purposes .
'~ underlying such dbtigatidns, and not to seek additional response é;:ﬁons or costs to
address the contaminatioh E:onc‘ems éddréésed by this Consent Decree. |

‘i.- - The covenants included in thié Paragra_ph 166 do ndt constilutea .. .
' Brownfields Covenant Not to Sue Agreement 'ent_ered into pursuant to M.G.L. ¢.21 E.
§ 3A()(3) and 840 CM.R. 23.00. D

e 'Notwithst.a'ﬁding any other provision of this Conserit Decree, the State

' covenants not to seek civil penalties pursuant to Section 310 of CERCLAfor any.violation
of this Coﬁsent Decree by Settling Deiffenc.lant." | |

k: The covenants in this Pérag;aph 166 shall not apply to, and thé State
$pecific:ally_resérves, any rights or claims that the Massachuseits Highway Depértmeni
fnay have against Settling' Defendaht under any confrac{s_. existihg as of the date of
. lodging of this Consent Decree, between the Mas_sachusétts Highway Department énd
Settling Defendant relating to the MassaChusetts Highway ljepartmerit's p.?rojlect_t'o

reconstruct Merrill Road and East Street in Pittsfield, Massachusetts, including but not
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- limited t.o such contracts regarding the properties and ease_rnents taken byl emi'nem_
domain from Settling Defendent by the Massachusetts HighWay Department in 1897 for
the .purpese of such reconstruction.

| 167. _WWMW
| _ﬂgg_e_s_) The State reserves its nghts pursuant to this Paragraph with respect to
performance of each mdlwdual Removal or Remedlal Acllon at the Site. Issuance of a
Certn‘lcatnon of Completnon for any mdmdual Removal or Remedlal Actlon at the Site shall
have no effect on the covenants of resewatlons of rights by the S_tale for any other

| response action at the Site. Subject to Paragraph 177 (Issuance of Admlnlstratwe
Orders) of this Consent Decree the State on behalf of MADEP reserves and thls
Consent Decree is w:thout prejudace to, any right 1omtly wath or separately from, the
United States to institute proceedlngs in this acllon or in a new action under Sectlon 107
of CERCLA, 42 U.S.C. § 9607, or under any applncable State law, lnclud:ng but not
limited to M.G.L. c. 21E, seeking to compel Settiing Defendant (1) to perform other-

.' , response-aclions at the Site, or (2) to reimburse the Slate for _addilional respon'se costs
for response actions at the Site, to the extent that EPA has determlned that such

N .response actlone reqmred under (1) and (2) above |n lh|s Paragraph wnll not sngnnflcantly
delay or be inconsistent with the response aclions selected or contemplated by EPA, if,
prior to EPA's Certrfucauon of Complelldn of each mdwldual Removal or Remedial Acl:on
') cendmons at the Site, prewously unknown lo lhe State, are duscovered or

become known io the Ste!e or
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